It is probably necessary to appreciate the nature of the relationship between a banker and his customer in order to understand the problems which would be encountered if steps were to be taken to protect the proceeds of benefit payments credited to a bank account from attachment on service of an arrestment.
"After some fluctuation of opinion, it is now well settled that the relationship of customer and banker is neither a relation of principal and agent nor a relation of a fiduciary nature, trust, or the like, but a simple relation -it may be one sided, or it may be two-sided -of creditor-debtor. The banker is not, in the general case, the custodian of money. When money is paid in, despite the popular belief, it is simply consumed by the banker, who gives an obligation of equivalent amount".
That statement accurately reflects the position under English Law as decided in Foley v Hill above. Where the customer has more than one account (one in debit and one in credit) and the banker has an exercisable right of set-off between the accounts, it is the net balance (if any) which the bank is liable to repay to the customer.
In the circumstances once money, whether representing the proceeds of a benefit payment or any other source, is credited to a bank account it simply becomes a debt due by the bank to the account holder and it is not necessary to identify the source of the funds credited to the account.
The decision in the case of Devaynes v Noble, (Clayton's Case) (1816) established the principle that the first credit to a bank account is reduced/extinguished by the first debit and consequently over a series of transactions between a bank and its customer the balance standing to the credit of an account is composed of the most recent credit/s to the account.
What is attached by an arrestment?
When an arrestment is served on a bank it is the bank's obligation to account to its customer for any credit balance due by the bank to that customer which is attached, not the actual money standing to the credit of a particular account.
Consequently the obligation extends to all sums due by the bank (including accounts held in different branches of the bank) to the customer and there is no need for the pursuing creditor to specify which account or which actual money held in the bank's books he is seeking to attach. (This is very different to the position of a Third Party Debt Order in England & Wales where it is necessary to specify the branch of the bank, the account name and number and for the creditor to pay a statutory fee of £55 to the bank to process the Order.)
If the above principle were to be changed in line with the desire of Citizens Advice Scotland ("CAS") if would be necessary for primary legislation to be passed to overturn the existing common law position. This would result in all credits to a bank account requiring clear identification as to their origin and a calculation being made as to what constitutes the balance of an account. A simple example may illustrate the potential problems which would be encountered.
Credits Debits 100.00 50.00 100.00 Benefit payment 50.00 100.00 50.00 100.00 Benefit payment 50.00 100.00 50.00 50.00 50.00 500.00
350.00
Balance -Creditor 150.00
Following the principle established in Clayton's Case only £50 of the creditor balance of £150.00 is made up from the Benefit payments. If the proposal put forward by CAS were to be accepted it would become necessary in every case where an arrestment is received by a bank for that bank to carry out a calculation as above to ascertain how much of the outstanding balance is attached. If in addition to the above account there is a second account where the same customer is due the bank say £100 by way of overdraft, the bank would be entitled to exercise its right of set-off thereby reducing the creditor balance to £50. Based on the rule in Clayton's Case it would appear that the resultant £50 would be attached by the arrestment as it would not represent the proceeds of the benefit payments but further clarification may be required.
What happens where an account is overdrawn?
Where a credit representing a benefits payment is received for the credit of an overdrawn account it will immediately reduce/repay the amount overdrawn. That reflects the debtor -creditor relationship that exists between banker and customer.
Whether the customer will be able to withdraw a sum equivalent to the amount received for the credit of the account will depend on whether there is a fluctuating overdraft facility in existence for the account or whether the debt stands for reduction only.
Summary
All funds paid into a bank account become the property of the bank subject to the customer's right to demand repayment of any debt due by the bank. Any change would be a major shift in long established banking principles and could impact on all manner of banking products and arrangements. Considerable research would require to be undertaken to ascertain the potential unintended results. It is safe to assume that there would be considerable opposition to any change to banking law in this respect in view of the additional work which it would entail for banks in Scotland. Any change could also affect a bank's views on whether to bank such customers as it would make banking in Scotland more complex than in England & Wales.
Apart from the particular circumstances envisaged by CAS it is difficult to see what advantages would accrue to any other customer of a bank. In any event, as it is the intention to introduce a minimum protected sum for all personal customers of £304 or higher, a customer receiving benefits payments will be protected to that extent. In addition, someone finding themselves in a situation where they have multiple debts would better to enter into a debt arrangement scheme or at least agree weekly/monthly repayments with his/her principal creditors in order to avoid the possibility of them serving arrestments or using other forms of diligence in an effort to obtain repayment.
It appears that CAS may not be addressing the real source of the problem. Trying to protect benefits from the effects of diligence may not result in a debtor's obligations being reduced and if not, recovery action in one form or another will continue. For the banking industry to function smoothly for the benefit of all customers, whether personal, commercial or corporate, simplicity and certainty for all is essential otherwise the costs of undertaking complex calculations for certain classes of customers could result in these costs being passed on to the customer base as a whole.
